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DEPARTMENT OF STATE REVENUE
LETTER OF FINDINGS NUMBER: 98-0102
Sales and Use Tax
For Tax Periods 1989-1996

NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana
Regiger and is effective on its date of publication. It shdl emain in effect until the date it
is superseded or deeted by the publication of a new document in the Indiana Regigter.
The publication of this document will provide the generd public with generd information
about the Department’ s officid position concerning a specific issue.

| SSUE

Sales and Use Tax Assessment — Retail M erchant Doing Businessin Indiana: Sgns
and Sign Inddlation.

Authority: 45 |AC 2.2-3-19; 45 IAC 2.2-4-2(a).

Taxpayer, as an out- of-state manufacturer and ingdler of commercid sgns, origindly protested
the impogition of saes and use tax on taxpayer’ s sdes made to its Indiana customers.

STATEMENT OF FACTS

The taxpayer is a Pennsylvania based manufacturer and ingdler of commercid sgns. Taxpayer
aso provides Sgn maintenance services. Taxpayer has no designated | ndiana representatives and
maintains no Indiana business location. Instead, on those occasions where taxpayer makes saes
to Indiana customers, taxpayer subcontracts the ingtdlation work to loca contractors.
Alternatively, the taxpayer ships the completed sign into Indiana and the customer independently
arranges for the required ingtalation work. The taxpayer did not collect any Indiana saes tax
during the period covered by the audit.

Sales and Use Tax Assessment — Retail M erchant Doing Businessin Indiana: Sgns
and Sign Ingdlation.

The audit determined that the taxpayer’ s Indiana subcontractors, making ingtalations of
taxpayer’ s gns, were acting as taxpayer’ s representative agents. The audit also determined that
taxpayer was ligble for salestax for those transactions made with Indiana customers. In making
that determination, the audit cited 45 IAC 2.2-3-19 which aesin part that,

“[t]he use tax shdl be paid by the purchaser to the retail merchant, who shdl collect the
tax as agent for the date of Indiana. (b) Retail merchants who must collect usetax as
agent for the purchaser [include]: (2) Any retail merchant engaged in sdlling a retail for
use, storage, or consumption in Indiana and having any representative, agent, sdeman
[Sic], canvasser or solicitor operating in Indiana under the authority of the retaill merchant
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or its subsidiary for the purpose of sdling, delivering, or taking orders for the sale of any
tangible persona property for use, storage, or consumption in Indiana.”

The audit determined that taxpayer was aretail merchant, taxpayer’ s subcontractors were its
Indiana agents, and that taxpayer’ s Indiana agents were engaged in delivering persond property
for use and consumption in Indiana. As such, taxpayer was obligated to register as aretail
merchant, collect use tax from its Indiana based customers, and forward the tax to the state of
Indiana.

Similarly, the audit held that repair services performed by the taxpayer for its Indiana customers
were subject to sdestax. Typicaly the provision of taxpayer’s repair services dso involved the
transfer of associated tangible persond property. Although repair services done are not normaly
subject to salestax, 45 |AC 2.2-4-2(a) provides for the taxation of any such transaction when the
price of the associated tangible persona property is not stated separately on the customer

invoice. Because none of taxpayer’ s customer invoices differentiated between the repair service
charges and the cost of the associated tangible persond property, the audit assessed salestax on
the entire amount of those invoices.

Following the completion of the audit and in order to assist the taxpayer in determining its tax
lighility, taxpayer was provided details of those customers for whom sales tax assessments were
proposed. Taxpayer was advised of the procedure to follow regarding those customers who had
accrued use tax and was given until December of 1997 to provide to the Department additional
information as directed. The taxpayer was further advised that the fact that its customers had
accrued use tax did not necessarily prove the tax had been paid. In those instances where the
taxpayer was unable to provide adequate documentation that the sales and use tax had been paid,
it was recommended that the tax stand as assessed.

Taxpayer origindly submitted awritten protest on April 1, 1998, but failed to specify upon what
legd or substantive issue it based its protest. However, the taxpayer submitted additiond
information which the Appeds Andyst determined was sufficient to document the payment of a
portion of the taxes at issue.

Whatever issues the taxpayer intended to raiseinits origina protest |etter are moot because,
during the hearing, taxpayer waived al substantive, legd, and procedura issues regarding the
audit’s assessment. Additiondly, taxpayer waived its right to rely on any of the substantive legd,
factua, or procedura issues raised by taxpayer’s Indiana customers. Insteed, taxpayer has
requested that a re-determination, based upon the additiona information supplied by taxpayer
during the intervening two and one-hdf years, be made of taxpayer’s remaining tax ligbility.
Therefore, in the absence of any extant legal, substantive, or procedura issues, a supplemental
audit is requested to determine the taxpayer’ s remaining liahility.

FINDING
Taxpayer’s protest is sustained subject to verification by audit.
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